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Why we should be concerned about BITs, FTAs, TPPA

O
n June 14, news portal Malaysia-
kini reported that Malay Economic 
Action Council representatives 
walked out of a meeting with the 
Ministry of International Trade 
and Industry (Miti) because the 

latter was unwilling to disclose details of the 
negotiations on the Trans-Pacific Partnership 
Agreement (TPPA). Miti has been engaged in 
negotiations on the TPPA for many months 
and the government is inclined to sign the 
agreement.

To a lay person, TPPA, BITs and FTAs are dry 
and arcane abbreviations that do not interest 
us. Yet, they have a serious impact on our lives.  
So what are they and why should we bother 
about them?

BITs stands for Bilateral Investment Treaties 
and FTAs for Free Trade Agreements, while TPPA 
is a specifi c FTA that is currently under negotia-
tion among a number of Pacifi c Rim countries, 
including Malaysia. All these are bilateral or 
regional agreements signed between countries. 
The US has been pushing hard for countries to 
sign such agreements with it.

The current furore over the TPPA arises 
from a fear that these treaties and agreements 
may contain provisions on such issues as in-
vestment and intellectual property rights that 
could have adverse consequences on a signatory 
country’s national policy-making capacity.

For example, the tighter and more monopo-
listic   intellectual property regimes imposed 
by such agreements could prevent Malay-
sia from producing cheaper generic versions 
of essential medicines patented by the major 
pharmaceutical corporations. In this article, 
however, I shall focus only on the investment 
aspects of these agreements.

In the heyday of economic and trade lib-
eralisation, many countries signed bilateral 
investment and trade agreements with each 

other to promote trade and invest-
ments. There are over 3,000 BITs in 
existence. The purpose of BITs (as 
well as the investment chapters in 
FTAs) is to promote and protect the 
investments that one country has 
in another country.

However, it is now recognised 
that the fi rst generation BITs are 
one-sided — they protect the inter-
ests of private investors at the ex-
pense of the public interest. Many 
governments that have signed such 
treaties without understanding the 
legal implications are now paying 
for the mistakes.

Over the last decade, the 
number of cases private investors 
have brought against governments 
under BITs has risen over 500% — 
from 69 cases in 1999 to more than 
370 cases today. Many of these suits 
involve billions of US dollars in settlement and 
constrain the capacity of governments to act 
in the public interest. The following examples 
illustrate the problems.

Tobacco company Philip Morris has brought 
an investor-state claim against the Uruguayan 
government for requiring the company to dis-
play graphic health warnings on its cigarette 
packs. Similarly, it has sued the Australian gov-
ernment for billions of dollars for breach of the 
Hong Kong-Australia BIT after the government 
passed a law that required plain packaging for 
cigarettes. The company argued that these 
requirements violated its trademark and 
intellectual property, and hence its invest-
ment rights.

In Peru, Renco, a US smelting company, sued 
the Peruvian government under the US-Peru 
FTA and is demanding US$800 million (RM2.6 
billion) in compensation for failure to grant a 

third extension of its environmen-
tal remedy obligations. Renco’s 
smelting site in Peru is among the 
10 most polluted sites in the world 
and it was reported that 99% of 
children in this area suff er from 
lead poisoning. Malaysia should 
learn from Peru’s experience and 
be most cautious about signing any 
BITs or FTAs that a company like 
Lynas may later use against it.

Closer to home in Indonesia, in 
June 2012, Churchill, a UK mining 
company, sued the Indonesian gov-
ernment for US$2 billion because 
the local government in Busang 
(East Kalimantan) had revoked 
the concession rights held by a 
local company in which it had in-
vested. 

There are two models of BITs 
— the Freedom of Investment (FOI) 

model and the Investment for Sustainable 
Development (ISD) model. The FOI model as-
sumes all investments are good and promote 
development, hence governments should 
completely liberalise all investments. Often, 
this not only runs counter to public interest 
but provisions in BITs are often in confl ict 
with the constitutions of host countries and 
undermine their sovereignty, as South Africa 
has discovered. 

The ISD model is more selective, recog-
nising that the eff ects of foreign direct in-
vestment (FDI) on host countries are not all 
positive and any benefi ts are not necessar-
ily automatic, thus regulations are needed 
to balance the interests of investors and the 
public interest.

Malaysia would do well to learn from South 
Africa’s experience with BITs. In the early 
1990s, South Africa in its eagerness to attract 

FDI and to join the international economic 
community, signed about 15 BITs, mainly with 
European countries. It soon discovered there 
was no relation between signing BITs and in-
fl ow of FDI. Worse still, it was later confronted 
with several legal challenges brought by pri-
vate investors under various BITs. In 2008, it 
reviewed all the BITs signed and found many 
problems with the nature of these bilateral 
agreements. These include:
• The overly broad defi nition of investments 

to cover not only direct investments but 
also franchises, licences, intellectual prop-
erty and all types of fi nancial instruments, 
including derivatives;

• The “fair and equitable” treatment clause 
has been used to challenge the host govern-
ment’s rights to enact regulations to protect 
the public interest; and

• The defi nition of “expropriation” includes 
not only direct but also indirect expropria-
tion that can cover any policy measures that 
aff ect potential and future profi ts of inves-
tors.
The South African government was most 

concerned with investor-state dispute pro-
visions in BITs that provided precedence of 
narrow commercial interests over the host 
country’s national interest. 

The review also revealed weaknesses in the 
international arbitration process. Investors 
sue governments in international tribunals 
whose proceedings are not transparent and 
are riddled with confl icts of interest. Many of 
the judges who sit on the tribunals are also 
lawyers who sometimes represent investors 
who sue governments.

After several years of discussion and review 
of BITs, with the help of international experts, 
the South African government has concluded 
the following:
• It would review all fi rst generation BITs with 
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E
ver wonder if the haze is just a once 
in a blue moon kind of thing? Well, it 
is in the headlines again and many 
parts of Malaysia are being shroud-
ed by a hazy mist. Schools have been 
closed in Muar, Johor, where the Air 

Pollutant Index (API) reached as high as 380 
— way above the hazardous level.

We may recall the haze came around this 
time last year, and the year before. Trans-
border haze pollution is an annual phenom-
enon and is largely attributed to forest and 
peat fi res in neighbouring Indonesia to clear 
land for oil palm plantations.

Studies have shown that haze from forest 
fi res contains fi ne dust that is hazardous to 
one’s health, especially to the lungs, heart and 
circulatory system, and can also cause eye ail-
ments among susceptible groups.

The immediate concern each time haze oc-
curs is the taking of appropriate measures to 
mitigate the health impact. But what is the 
impact on the country in economic terms?

Universiti Kebangsaan Malaysia recently 
conducted a study to assess the extent of 
economic loss because of haze-related ill-
nesses among inpatient cases in selected 
hospitals in Kuala Lumpur and adjacent 
areas in Selangor.

The study shows that from 2005 to 2009, 
there were about 19 days per year on average 
in which the API reading was at least 76 (in 
the lower moderate category). What was in-
teresting was that the API fi ndings were not 
signifi cant in infl uencing the rate of haze-
related hospital admissions, regardless of 
whether there was a haze episode.

However, fine dust, as meas-
ured by PM10 concentration (fi ne 
atmospheric particles with a di-
ameter of 10 micrometres or less) 
was able to explain the variation 
in the haze-associated admission 
rate very signifi cantly. This is not 
unexpected as studies have shown 
that airborne particles from burned 
biomass have a high correlation 
with the PM10 concentrations.

The weighted average PM10 level 
for the hazy days was 134 compared 
with only 50 during normal days. 
Our investigation further shows 
that given a 10-unit increase in 
PM10 levels daily over the normal 
average, the number of haze-re-
lated hospital admissions at public 
and private hospitals rose by 0.015 
for every 10,000 population.

We estimated that the haze epi-
sodes on average induced an increase of 2.4 
cases per 10,000 population. Applying this pa-
rameter to the entire Klang Valley area — which 
includes Kuala Lumpur, Petaling Jaya, Klang, 
Shah Alam, Sepang, Kuala Langat and Kuala 
Selangor — translates into a total increase of 
1,707 inpatient cases each year.

This represents an average increase of 142 
cases monthly or 4.7 daily. Moreover, during the 
19 hazy days each year, the number of haze-as-
sociated inpatient cases daily leaped substan-
tially by 65%, from 53 on normal days to 90.

We used the loss productivity approach to 
estimate the economic losses due to hospitali-
sation from haze-related illnesses. This was 

done by multiplying the number 
of incremental inpatient cases by 
an estimate of the value of eco-
nomic output lost and length of 
hospital stay.

Based on the value of gross na-
tional income per capita per day 
(RM66 for 2009) as an estimate of 
economic output loss and a modest 
presumption of an average hospi-
tal stay of two days, the economic 
loss due to inpatient health cases 
attributed to the haze for the en-
tire study area was calculated to 
be RM227,000 annually. This works 
out to an average of RM18,848 
per month or RM628 per day, or 
RM11,900 per hazy day during a 
haze event on average.

The economic cost of RM227,000 
per year may not be large in abso-
lute and relative terms, but this 

pertains only to the designated study area with-
in the Klang Valley and parts of Selangor.

Furthermore, this amount refl ects only the 
productivity loss due to hospital admissions, 
presuming an average stay of two days. Tech-
nically, haze episodes may result in a host of 
other costly impacts such as outpatient treat-
ment costs, output and productivity loss in 
various economic sectors, reduced leisure 
time, increased anxiety due to visibility loss 
and pains, and risk of traffi  c collisions, as well 
as an impact on the tourism industry. 

Our earlier studies on the 1997 haze indicat-
ed that the full incremental economic cost of 
illness arising from outpatient, inpatient and 

self-treatment costs, including productivity 
loss, pain and loss of leisure alone, amounted 
to RM19 million for the entire country.

Although the estimated economic loss 
due to inpatient cases may be small in rela-
tive and absolute terms, it may have serious 
consequences, particularly in the allocation 
of scarce public healthcare resources at the 
district level. As noted, inpatient cases were 
estimated to rise to 90 per day during hazy 
periods.

This implies a need for additional beds, 
which may give rise to resource allocation 
problems at some hospitals and potentially 
displace other patients whose needs may be 
equally, if not more, critical. The economic cost 
and resource allocation diffi  culties would in-
crease together with a rise in the population 
at risk and obviously, the intensity of the haze. 
Through the quantifi cation of economic costs 
and its implications, the scale of transbound-
ary haze impacts and consequences can now 
be better appreciated.

Asean has drawn up various haze-related 
agreements and action plans since the early 
1990s, including the Kuala Lumpur Accord on 
Environment and Development (1990) and 
the Asean Cooperation Plan on Transbound-
ary Pollution (1995). Following the worst haze 
episode in 1997, the Asean Haze Action Plan 
was further formulated and ratifi ed.

The latter plan was to prevent land and for-
est fi res through improved policies, mecha-
nisms and enforcement as well as strength-
ening region-based mitigating measures. 
In 2003, the group introduced guidelines on 
the implementation of a zero open burning 

Weighing the economic impact of the haze
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a view to renegotiating or exiting them;
• It would refrain from signing new BITs ex-

cept in cases of compelling circumstances; 
and

• It would strengthen domestic legislation 
to include relevant provisions of BITs to 
protect foreign investors without sacrifi c-
ing sovereignty. Important issues involving 
matters of national security, health and en-
vironment will be carved out as legitimate 
exceptions to investors’ protection.
All decisions in respect of BITs will be made 

at inter-ministerial level and not just by one 
ministry.

Malaysia is one of the few countries that 
successfully imposed capital controls and 
implemented counter-cyclical fi scal policies 
during the Asian fi nancial crisis that contrib-
uted to its rapid economic recovery. But such 
policy options for capital controls may not be 
available if Malaysia signs the TPPA that con-
forms to the US model.

The TPPA is much more restrictive than 
the World Trade Organization rules governing 
trade and investments such that even the In-
ternational Monetary Fund is concerned about 
the lack of policy space for countries signing 
the TPPA to introduce safeguard measures to 
meet balance-of-payments problems.

Malaysia should learn from South Africa’s 
experience. We call on our parliamentarians 
to raise and debate this issue in Parliament, 
to review all existing BITs and FTAs to which 
Malaysia is a party, and to not allow govern-
ment authorities to rush into signing any new 
treaties such as the TPPA that could endanger 
Malaysia’s interests.

 
Lim Mah Hui is a city councillor in Penang 
and senior adviser to the South Centre in 
Geneva. He has 30 years’ experience as a 
professor and international banker.
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policy, which provided for the establishment 
of the Asean Coordinating Centre for Trans-
boundary Haze Pollution Control to facilitate 
cooperation related to haze from land and 
forest fi res.

More recently in 2006, the regional body 
declared the Cebu Resolution on Sustainable 
Development where the issue of transbound-
ary haze was specially addressed, which led 
to the establishment of the Asean Haze Fund 
a year later.

Two decades of talks have produced mul-
tiple regional agreements and pledges. Nev-
ertheless, the haze continues to recur almost 
annually, with the current episode looking 
to be the worst and most widespread since 
1997.

So, the issue clearly is not a lack of anti-haze 
plans. The main challenge is how to implement 
the various plans. Thus far, understandably, 
Asean has relied on multilateral diplomacy to 
deal with the transboundary pollution.

Perhaps it is time for the aff ected coun-
tries to undertake more specifi c, bilateral, 
decentralised measures. As a fi rst step, Ma-
laysia may want to consider seeking Indone-
sia’s cooperation to identify any Malaysian-
based entities in Indonesia contributing to 
the transboundary pollution that is aff ecting 
their fellow citizens.

Their principals and agents ought to be 
brought before Malaysian courts based on 
the relevant regulatory framework.

 
Dr Jamal Othman is professor of resource 
and environmental economics at Universiti 
Kebangsaan Malaysia
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